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publish this number decision 
considerable importance, upon which 
will comment subsequent issue, 
regarding the constitutionality the 
North Dakota Act which prohibits pri- 
vate banking. The supreme court that 
state, will seen, holds the legislation 

constitutional. 


THE discovery deficit the assets 
the American Loan Trust Company 
New York, making hole the cap- 
ital stock, has been attended variety 
newspaper discussion regarding the 
cause loss, the capacity and good 
judgment the officers, whether the 
company will compelled give up, 
will reorganize with new officers and, 
generally, regarding the functions 
trust companies. have been asked 
concerning the correctness state- 
ment the secretary the company, 
appearing the New York 
February 


Another thing that will repay attention. Under the 
law trust companies are not allowed take 
any deposits except trust funds. They are not free 
banking business, and some day the fact will 
brought out. 


Prior 1887, trust companies were 
special charter,—this was the 


New York, MARCH No. 


case with the American Loan and Trust 
Company—but June that year, 
general law for the organization 
trust companies was enacted. This 
what referred above the present 
law. Turning the clause which con- 
tains grant powers, find the fol- 

receive deposits trust moneys, securities, 
and other personal property from any person cor- 


poration, and loan money real personal secur- 


ities. 


This, once seen, very broad 
grant power regarding deposit and 
loan, and under the term other person- 
the deposit money, other 
than trust money, would appear 
authorized. Personal property includes 
money, and the specification trust 
deposit, does not exclude other money. 
placed first order importance 
denoting, probably, that will the 
principal subject deposit, but the term 


personal property,” clearly lets 


deposits money having trust 
connection. 


instructive case involving the sub- 
ject the conflict interest and usury 
laws affecting the enforcement con- 
tracts, published herein from the 
supreme court Texas. citizen 
Texas borrowed from English cor- 
poration, through New York agent, 
sum money, and executed his note 
(secured deed trust) therefor 
Texas, payable New York, rate 
interest greater than allowed the 
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New York law, but within the Texas 


limit. The borrower subsequently sought 
restrain the enforcement the deed 
trust the ground that the contract 
was governed the New York law, 
and was consequently usurious and void. 
The Texas court reviews the cases and 
finds the doctrine established 
citizen one state, contracting debt 
with citizen another, may make the 
interest according the law either.” 
This right established, the court con- 
tinues, ‘‘the mere form manifesting 
their purpose cannot treated im- 
portance. There reason why their 
making their contract one state instead 
the other, nor why their making 
payable one state instead the 
other, should have controlling influence 
over the question. Doing either will, 
the absence other evidence, serve 
show their purpose and control the re- 
sult. But not when they otherwise 
distinctly provide, when from other 
facts their intention can more satis- 
factorily ascertained.” 

the case before it, the court finds 
the intention the parties was that the 
contract should governed the 
Texas law, under which was valid. 
circumstance ascertaining and giving 
effect this intention was expression 
the deed trust that ‘‘the contracts 
embodied this conveyance, and the 
notes secured hereby shall all other 
respects (than provision giving the 
lender option declare the note due 
the case unpaid interest) construed 
the laws the state Texas, where 
the same made. 

Concerning the evasion usury laws, 
the following language the court will 


must kept view that usury laws cannot 
evaded under cover of naming a state whose laws shall 
control the contract. It is difficult, however, to con- 
ceive how that result can ever proceed from the state 
the actual residence the debtor being named.” 


discussion the question—if the 
holder check, after receiving from 
the drawer, takes the bank and ob- 
tains its certification, thus releasing the 
drawer from liability, would en- 
titled under any circumstances claim 
preference payment over general 
creditors the bank where the latter 
has failed after certification and before 
payment?—announced for 
will have over until March 15. 


cannot refrain from recurring 
subject which have spoken be- 
fore, namely, the positive advantage ev- 
ery subscriber who takes any interest 
the JouRNAL all, finds any use 
him, will derive preserving the 
numbers bound Many now 
this. want all it. The vari- 
ous issues are the product much la- 
bor, and represent value the hands 
their possessors. Why throw this away? 
use? Are there not fre- 
quently points coming daily bank- 
ing practice, which have been already 
discussed these pages? Will not 
reference the index disclose some de- 
cision some discussion many in- 
stances which will frequently aid the 
formation judgment? 

For practical illustration this, 


only point our column Quer- 


ies and Replies for this singleissue. 
are asked the right bank set- 
published decision previous issue. 
Again are asked concerning the right 
provide agree advance for the 
taking compound interest, and 
point recent case wherein the ques- 
tion And there are similar 
instances every issue, where subjects 
present interest have been passed 


| 


There is, naturally, feeling regret 
our part that many cases the books 
are thrown away, rather than preserved, 
but the chief reason this appeal for 
preservation rests our belief that 
bankers themselves will serve their own 
interests binding the JouRNALS. 
Were the current decisions the courts 
banking questions the sole matter 
publication, would pay this. 


AFTER extended session, wherein 


the various views respecting free 


very important case, inasmuch 
places the State Nebraska among 
those jurisdictions wherein the right 
checkholder sue the bank refusal 
payment, recognized, will found 
published herein. When check 
drawn against funds deposit and de- 


livered the holder, situation 


created which, when any hitch occurs 
the completion the transaction pay- 
ment, gives birth innumerable practi- 
cal questions. What holder’s right 
the fund, for example, where the 
drawer has failed and the deposit passed 
into the hands assignee receiver, 
before presentment? any pre- 
ference payment? Or, where the 
fund has been seized attaching 
creditor the depositor? And again, 
has any remedy against the bank 
refuses pay the check, must 
look the drawer indorsers alone? 
These questions all involve inquiry 
regarding the extent which the check 


upon discussed previous numbers. 


THE RIGHTS CHECKHOLDER. 
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age silver have been presented, the 
House Committee Coinage have, 
majority action, submitted adverse 
report which the reasons for their 
conclusion are set forth. The report 
will found our From 
statistics given, the committee state that, 
correct, under the present law there 
provision for using the world’s sur- 
plus, which all that unlimited coinage 
could accomplish. all events, the 
committee think, there need for 
further legislation the present time. 


will deemed assignment the 
fund called for. The question last 
stated, concerning the remedy 
against the bank, which passed 
upon the Nebraska court, will the 
only one here noticed. 

Fully half the states our country 
have through the courts established 
rules this question, and the existence 
directly opposite views upon the same 
state facts sad commentary upon 
the certainty and correctness judicial 

The United States Supreme Court, 
New York, and many other states hold 
check cannot sue the bank for refusal 
pay, and various reasons are advanced 
support. Among others, privity 
contract between bank 
the other hand, the great commercial 
state Illinois, well many other 
states, the latest Nebraska, announce 
that there such right action. 
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stated the supreme court the latter 


state—the check effect assign- 
ment the amount the holder, and 
the bank, receiving the deposit, has 
impliedly promised pay him pre- 
sentation. 

volume could filled with the 


various reasons and theories which lead 
the respective conclusions this 


point. The merits the subject 
cannot enter into, because the necessary 
thoroughness argument and state- 
ment would more than fill our book from 
cover cover. One point,only will 
presently dwelt upon, regarding the 
right revocation after issue 
the check under the law Nebraska 
just announced. 

are uninformed whether has 
been customary heretofore for barkers 
Nebraska regard themselves, before 
certification check, responsible 
the drawer solely, and under 
gation nor liability the holder con- 
cerning payment. Assuming that such 
has been the custom understanding, 
least some instances, the decision 
the present case furnishes Nebraska 
bankers with new rule liability, 
namely, that they are funds, they 
must pay the drawer’s check present- 
ation, and are directly liable the hold- 
for the amount, refusal. But this 
much being clear, how with regard 
the drawer’s right revocation the 
Undoubtedly the custom here- 
has been obey his mandate 
stop payment, unless certification had 
been previously accorded. Now, the 
decision clearly deprives him this right 
after the check has been presented. The 
important practical question whether 
can countermand before presentment. 

The Nebraska banker, perchance, sits 
his office reading the decision just 
rendered, 
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depositor steps in, and says: 


have drawn check favor and so, 
which want payment stopped.” 


The banker replies: 


would like accommodate you, but 
afraid under the decision our supreme court 
have not the right. When you deliver 
check, the court decides you assign the amount 
hands the holder and presentation 
must pay it, and liable him for refusing.” 

But that does not prevent from counter- 
manding before presentment.” 

exact language the court that point: 


after notice the bank the drawing the 
check, the funds thus appropriated cannot with- 
drawn the drawer.’ 


Now, while true the check has not been 
presented, haven’t you just given notice 
its existence; notice that you have assigned the 
money the holder, and does not that bind 
hold the fund for him, and refuse your request 
dishonor the 

should take the language mean—after 
notice the holder, presenting the check.” 

Perhaps you are right, but the rule for 
would like.” 


The point thus presented the draw- 
er’s right revocation after has de- 
livered the check, presenta- 
tion, important one for Nebraska 
bankers have definitely settled one 
way orthe other. Whichever course the 
banker takes, is-wrong, liability 
the party disfavored would result. 
the drawer, should refuse his re- 
quest not pay, and compliance 
held his duty. the holder, re- 
fused payment, and the countermand 


was held justification therefor. 
The view which generally prevails. 


even, believe, the states which 
hold, has the Nebraska court, that 
check assigns the amount the holder 
and renders the bank liable him pre- 
sentment, that before presentment, 
the drawer may Until 


a 
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presentment, the bank not chargeable 
with the assignment. The holder 
check subsequently drawn but first pre- 
sented, gets the money where not enough 
for both. And plain seen that 
the drawer practically retains control 
the tund before the check presented. 
within his power draw all out 
his own check. controlling the 
deposit ability draw out, why 
should not his right extend control 
countermand order, before the bank 
has been charged with liability for the 


amount the checkholder 


tion the check? And this the 
generally prevailing view, why should 
not deemed the view the Nebraska 
court? 


What raises doubt the point 
this: examination the Nebraska 
decision discloses the fact that the court, 
announcing the rule that the check- 
holder may sue the bank refusal, 
heads its list supporting authority 


with the decisions the Illinois courts. 

Illinois, believe, stands alone 
the only state wherein has been de- 
cided that the drawer cannot counter- 
mand his check presentment, when 
the hands holder. The 
case which decided, Union National 
Bank Oceana County Bank, Ill. 212, 
will briefly noted. 

The action was the holder 
check, which the bank had refused 
pay, although funds, because prior 
presentation the drawer had ordered the 
bank not pay. The court held the 
bank liable, saying: 


After the check has passed the hands dona- 
fide holder, not the power the drawer 
countermand the order payment.” 


Now the Nebraska supreme court 
cites this decision, with numerous others, 
from the state Illinois, support 
its own conclusion, and the inference 
certainly suggested that the intention 
adopt the line judicial 
thought, governing the relation draw- 
er, holder and bank its entirety. This, 
with the court’s own language— 


And after notice the bank the drawing the 
check, the funds thus appropriated cannot with- 
drawn the 


the only foundation have for the 
view that the intention may have been 
deprive the drawer the right 


presentment. ‘‘After 


notice the bank the drawing.” 
Does .the court mean ‘‘after present- 
ment the this general 
would the only means giving no- 
tice the bank. 


The Illinois decision cited, will 
observed, only denies the right coun- 
termand where the holder 
one. the drawer could: show the 
contrary, the right stop 
would, course, still exist. But re- 
garding the right general, after exe- 
cution and delivery holder, 
view the citation the Nebraska 
court the Illinois decisions—although, 
true, not the special point 
revocation—and its ambiguous language 
regarding the bank the draw- 
ing, shutting off the drawer’s right 
that the court did not intend follow 
the view the supreme court 
Union National Bank Oceana County 
Bank, above cited. 


The following dispatch appeared the 
daily press February last: 


KEENEY, Kan., Feb. 8.—Judge Osborne the 
Twenty-third Judicial District has rendered decision 
which will affect nearly every mortgage claim Wes- 
tern Kansas, and, sustained the supreme court, 
will make thousands dollars for Eastern investors. 
has decided that mortgage given settler 
United States claim, before filing final papers, 
valid. 

Heretofore has been thought that such mortgage 
was not valid, and hence when settlers mortgaged 
their claims get money pay out, they could not 
held for the mortgages given. Judge Osborne 
decides that the mortgage lien the place given 
one who about become, and does become, the 
unqualified owner. Thousands loans have been ne- 
gotiated through the East this basis, and great 
hue and cry was raised some months ago the noted 
Sam Wood that farmer need pay his mortgage thus 
given, and proposed destroy over 
indebtedness stroke. This decision corrects and 
settles that idea, and the Eastern investors can feel 
safer. 


Desiring procure and publish 
copy this decision for the benefit 
such our readers are interested 
loans this character, application was 


INTEREST AND 
FLICT STATE 
STRUCTION CONTRACT. 


Supreme Texas, January 13, 1891. 


Texas borrowed $5,000 from Eng- 
lish corporation, through New York agent, giving 
his note therefor payable New York rate in- 
terest unlawful New York, but lawfulin Texas. 
deed trust Texas land was given security. 
The agreement lend the money was made New 
York. The deed trust and note were 
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VALIDITY MORTGAGE LOANS. 


LEGAL DECISIONS. 


made the clerk the district court 
Keeney, and the following has been 
received response: 


13th inst. received asking for copy de- 
cision recently rendered Judge Osborn our 
January term, holding that a mortgage given by a 
settler on a U.S. claim before filing final proof, is valid. 
foreclosure, Judge Osborn made such decision, but 
was verbal, and hence there record it. 

PIERCE METZ, Clerk.” 


Regarding this same subject, will 
remembered, published our issues 
November and December 1889, 
articles criticising the decision Dis- 
trict Judge Botkin Kansas who held 
that agreegnent give mortgage, 
made pre-emptor before final proof, 
was illegal and void, and could not 
enforced. that case the loan com- 
pany had advanced money agree- 
ment, and the party signing, after final 
proof, refused execute the mortgage. 


Texas, but were delivered the lender New York, 


_and the money was paid the borrower’s agent 


New York. The deed trust provided that failure 
the borrower pay the note any installment 
interest, comply with any the stipulations the 
deed, the whole sum secured should become due 
the lender’s option and that “the contracts embodied 
this conveyance, and the notes secured hereby, 
shall all other respects construed according 
the laws of the state of Texas, where the same is 

Held The contract was governed the law 
Texas tothe rate interest, and was consequently 
not usurious. 


The language the deed trust that the con- 
tracts and notes all other respects con- 
strued the laws the state can hardly 
said have reference the rate interest, ex- 


138 

. 


THE BANKING LAW JOURNAL. 


ceptin general way, but the expression may 
taken as a circumstance to be considered in giving ef- 
fect the intention the parties. 

that upon the failure the bor- 
rower pay either said coupons” the lender shall 
have the option declare the whole sum money 
due and payable once, does not contemplate 
unearned interest shall payable upon default, and 
the not making the interest reserved 
the happening such contingency greater than 
the lawful rate, does not render the contract usurious. 


Appeal from district court, Grayson 
County. 

Brown Bliss and McLean, for 
appellant the City Bank. Finley, 
for appellant Dugan. Brown 
Watts, for appellees. 


Henry, Dugan, who the 
time was citizen the state 
Texas, acting through agent 
state New York, borrowed from the 
American Freehold Land Mortgage 
Company, London, the sum 
$5,000. Dugan executed his note 


favor the mortgage company for said 


sum, payable the office the Corbin 
Banking Company New York city five 
years after date, with interest from date 
the rate per cent. per annum. for 
which five coupon notes were attached 
said note. The note contained 
ulation for the payment per cent. 
attorneys fees should collected 
suit, and another making the princi- 
pal the note become due, the op- 
tion the holder thereof, upon the fail- 
ure pay any installment within 
days after should become due. 
Dugan, secure said note, executed 
deed trust upon land Texas, 
which one Sherwood, the agent New 
York the lender, was made trustee. 
The agreement lend the money was 
made the state New York, and the 
deed trust and the note were deliv- 
ered the lender that state. The 
$5,000 was paid Dugan’s agent the 
state New The note and cou- 
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pons and the deed trust were dated 


_and signed Dugan the state 


Texas. The trust contained 
the following clauses: 

the failure the borrower pay said 
note, either said coupons, failure 
comply with any the stipulations contained 
the said deed trust, the whole sum money 
secured thereby may without notice the bor- 
rower, the option the lender his assigns, 
and his option only, declared due and pay- 
able once.” 


The contracts embodied this 
and the notes secured hereby, shall all other 
respects construed according the laws the 
state Texas, where the same made.”’ 

the date these transactions the 
rate interest the state New York 
was per cent., and the reservation 
greater rate rendered the contract 
void. Dugan made default the pay- 
ment interest, and the whole amount 
was declared due. Out the $5,000 
the sum $2,135.66 was used, without 
its reaching hands, pay off 
prior mortgage upon the land. 
purpose paying the Corbin Banking 
Company for its services procuring 
the loan, Dugan executed two other 
notes, and secured them second 
deed trust upon the same land,—one 
for $300, the other for $450; both bear- 
ing per cent. interest from date. 
They were both executed and delivered 
Texas. They were made payable 
Lewis, who resided Texas, 
the office the Corbin Banking Com- 
pany the state New York. Lewis 
had pecuniary interest these notes, 
and transferred them the Corbin 
Banking Company. This suit was 
brought appellants restrain the en- 
forcement the deed trust the 
ground that the contracts are governed 
the laws the state New York 
and are therefore usurious and void. 


The cause was tried without and 


140 THE BANKING 


the court, upon finding facts from 
which have taken the foregoing 
statement, rendered judgment favor 
the defendants. 

The subject the conflict laws 
interest and usury affecting the en- 
forcement contracts has been much 
discussed, and opinions have conflicted, 
the law, and others 
the effect different conditions 
fact. Inthe case Connor Donnell, 
Tex. 174, this court said: 

the note sued New York, 
and also expressly made payable point 
that state, then the question usury, will 
controlled the law New York. be- 
lieved that authority can adduced the 
contrary.” 

find great number authorities 
announcing the same doctrine upon 
like state facts. This case contains 
also the following language: 

Although note actually made and in- 
dorsed citizens Texas New York, and 
there discounted citizen New York 
rate lawful Texas, but usurious New York, 
the date and tenor the note appears 
that the parties intended make payable 
Texas, and contracted with reference the laws 
Texas, the courts this state follow the au- 
thorities which hold such note valid;” citing 
Bullard Thompson, Tex, 319; Depau 
Humphreys, Mart. and Chapman 
Robertson, Paige, 627. 

The two cases last named have been 
discussed and doubted and op- 
posed courts whose decisions would 
hold the contract now under considera- 
tion obnoxious the charge usury. 
Both cases were criticised, and their cor- 
rectness questioned, Story his 
work the Conflict Laws. The 
Louisiana case stated him fol- 
lows: 


note was given New Orleans, payable 
New York, for large sum money, bearing 
interest ten per cent., being the legal in- 
terest Louisiana; the New York legal interest 
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being seven per cent. only. The question was 
whether the note was tainted with usury, and 


York. court Louisiana decided 
that was not usurious; and that, although the 
note was made payable New York, yet the 
interest might stipulated for, either according 
the law Louisiana, according that 
New York.” Page 407. 

The supreme court the United States 
have approved this doctrine the case 
Miller Tiffany, Wall. 298, and 

the case last mentioned the opinion 
contains the following expression: 


the rate interest the place 


tract differs from the rate the place pay- 
ment, the parties may for either rate, 
and the contract will govern;” citing the above- 
named cases, and also Peck Mayo, Vt. 33, 


the case Bullard Thompson, 
Tex. 319, was said this court: 

They [the notes] were dated Matagorda, 
Tex., and, whether they were actually executed 


New York Texas, evident that the 
parties intended them paid accordance 


with the laws Texas; otherwise, would 


seem that they had voluntarily entered into 
contract within the state New York exe- 
cuted accordance with its laws, when the con- 
tract was within itself repugnant thereto.” 


The case Chapman Robertson, 
stated Story, was follows: 


citizen New York applied in. England 
British subject for loan money upon the 
security bond and mortgage upon land 
New York the legal rate interest (seven per 
cent.) that state, and was agreed that the 
borrower should, upon his return New York, 
execute the bond and mortgage, and duly record 
the same, and upon the bond and mortgage be- 
ing received England the lender agreed de- 
posit the money loaned the bankers the 
borrower London for his use; and the bond 


and mortgage were executed and received, and 


the money paid accordingly the bankers. The 
question arose whether the transaction was usu- 
rious not, and that depended upon the law 
the place which was governed, 
whether the law England (where interest 
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only per cent.) the law New York. 
was held the court that the contract was 
construed according the laws New 
York, and therefore bill foreclose the 
mortgage, filed New York, was maintainable, 
and that the law usury England was 
defense the suit. that occasion the 
learned chancellor said that, place pay- 
ment was mentioned the bond mortgage, 
the legal construction the contract was that 
the money was paid where the obligee re- 
sided, wherever might found; that, the 
residence the obligee being England the 
time the execution the bond, that must 
considered the place payment, for the purpose 
determining the question where that part 
the contract was performed, and that the 
execution the bond New York did not 
make personal contract there, because 
was inoperative until received England, and 
the money deposited with the bankers for the 
borrower; and concluded saying: Upon 
full examination all the cases found 
upon the subject, either this country 
England, none which, however, appear have 
decided the precise question which arises this 
cause, have arrived the conclusion that this 
mortgage, executed here, and upon property 
this state, being valid the /ex which 
also the law the domicile the mortgagor, 
‘is the duty this court give full effect the 
security, without reference the usury laws 
England, which neither party intended evade 
violate the execution mortgage upon 
the lands Story, Laws, pp. 400, 


the opinion itself further said: 


doubt appears have been entertained 
the validity loan upon bond and 
mortgage actually executed Ireland the col- 
onies, though the loan itself was made Eng- 
land, and was made payable there mort- 
gagee who resided there,” 

Here the verbal contract for loan upon the 
security mortgage upon lands this state 
was wholly inoperative until the mortgage and 
other written security were executed this 
state. was contract made partly this 
state and partly England; and being actually 
made with reference our laws, and the rate 
interest allowed here, must governed 
them the construction and effect .of the 
tract its validity.” Paige, 631, 634. 
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express stipulation the place 
the payment the debt, was pay- 
abie the residence the obligor 


York, instead the payee Eng- 


land, the principle the decision will 
upon the ground that the debt was pay- 
able England. The case decided was 
that debt contracted England 
resident New York, payable Eng- 
land, and the money received there 
the borrower, secured note and 
deed trust upon land the state 
New York, which were signed that 
state, but delivered the lender Eng- 
land and stipulating fora rate interest 
lawful New York, but usurious Eng- 
land, was valid and enforceable 
court New York. The case decided 
was every material respect similar 
the one now before us. See 
Dempsey, Ohio St. 415: 
Biss. 337. 

195, the plaintiff, who was resident 
the state Massachusetts, sued the de- 
who resided Iowa, upon 
debt contracted the state Massachu- 
setts, payable the state New York, 
for rate interest usurious both 
said states, but lawful Iowa. The 
notes and trust-deed were delivered 
money was received there the bor- 
rower. The defendant pleaded usury, 
and contended that the contract was 
governed either the laws New 
York Massachusetts. The plaintiff 
contended that was Iowa contract, 
and made good faith, with reference 
her laws. The supreme court ap- 
proved the following charge given 
judge the district court: 


defendant went Boston and urged the 
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loan, and promised ten per cent, under the laws 
Iowa, and all the arrangements and contracts 
were made the laws Iowa good faith, 
and more than ten per cent. was contracted 
for, then the defense fails, and the plaintiff can 
recover. Ifthe parties good faith loaned and 
borrowed the money sued for, with full nnder- 
standing that the law Iowa was govern 
the interest, then the laws New York and 
Massachusetts can have influence here, but 
the understanding the parties must prevail.” 


the opinion the supreme court 
said: 

Parties may good faith contract with ref- 
erence the place where the payor resides, 
and where the property upon which the security 
taken located.” 

Randolph Commercial Paper 
said: 

the money employed the land mort- 
gaged, and borrowed for that purpose, has 
been held that the /ex rez should ap- 
Volume 23. And see Wharton 
the Conflict Laws, 510; Fitch Remer, 
Biss. 337. 

readily concur the rule an- 
nounced the supreme court the Uni- 
ted States, and the doctrine the cases 
cited, which are harmony with it. 
The doctrine established that citizen 
one state, contracting debt with 
citizen another, may make the interest 
according the law either, the solu- 
tion such case the one now before 
cannot long doubtful; for, the 
contracting parties having the right 
enforce their own wishes the subject, 
the mere form manifesting their pur- 
There reason why their making 
their contract one state instead 
the other, nor why their making pay- 
able one state instead the other, 
should have controlling influence over 
the question. Doing either will, the 
absence other evidence, serve show 
their purpose and control the result. 
But not when they otherwise distinctly 
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provide, when from other facts their 
intention can more satisfactorily as- 
certained. must kept view that 
usury laws cannot evaded under 
cover naming state whose laws shall 
control the contract. difficult, 
however, conceive how that result 
can ever proceed from the state the 
actual residence the debtor being 
named. The difficulty emphasized 
when the right the parties contract 
with reference the laws that state 
conceded without there being any dif- 
ficulty the subject except the method 
developing the intention. not 
entirely clear that the language 
contained the deed trust, that the 
contracts embodied this conveyance, 
and the notes secured hereby, shall all 
other respects construed the laws 
the state Texas, where the 
has reference the rate in- 
terest, except general way. The 
question involved this case can 
construction the ‘contracts. 
think, however, that the expression 
considered ascertaining and giving 
effect the intention the parties 
the contracts. 

contended that the deed of. 
trust provides that the failure the 
borrower pay said note, either 
said coupons, failure comply with 
any the stipulations contained said 
deed trust, the whole sum money 
secured thereby may without notice 
the borrower, the option the lender 
his assigns, and option only, 
declared due and payable once, 
and the trustee was authorized take 
possession and sell the land; and de- 
fault was made the payment the 
coupon due December 1887, and the 
whole amount was declared due, the 


rv 


ree \ 


Ww 
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*whole five years’ interest collect- 
ible, according the terms the con- 
tract, long before the termination the 
five years, thus making the interest re- 
served greater the happening the 
contingency than per cent. per an- 
num, and the contract usurious under 
the laws this state. not think 
that correct construction the con- 
tract will make greater amount in- 
terest due and collectible upon than 
shall have accrued the principal, cal- 
culated the date collection 
the rate named the note, or, other 
words, that any unearned interest comes 


within the proper meaning the 


lation. any event, agree with the 
conclusion the judge before whom the 
cause was tried, that said stipulation 
construed penalty, which will 
not enforced except upon cancelling 


the unearned interest notes, and that 


does not make the contract usurious.” 
find error the proceedings, and 
the judgment affirmed. 


CHECK—ASSIGNMENT FUND 
—HOLDER’S RIGHT AC- 
TION. 


Supreme Court Nebraska, 1891. 


FONNER SMITH. 


Acheck drawn funds ina bank appro- 


priation the amount the check favor the 
holder thereof, effect assignment the amount 
the check, and the holder, upon refusal the bank 
pay the same where such funds have not been 
drawn out before its presentation, may bring action 
thereon against the bank his own name. 

There implied promise the part bank 
when receiving deposits pay them out the checks 
the depositor any person whose favor may 
draw the same, and the checkholder thus subrogated 


the rights the depositor much the depos- 


its the check may call for, which cannot, after notice 
the bank, withdrawn the drawer. 
(Syllabus the Court). 
Error district court, Hamilton 
county; Judge. 


ant error. 


brought Smith against John 
Fonner lately doing business 
under the style the Bank Phillips, 
recover the sum $495, with inter- 
est, check drawn one the 
membets the firm John Fonner 
Co., who were owning and operating 
the Bank Phillips, against that bank, 


favor Samuel Spanogle, another. 


member the same firm, the check pur- 
porting have been drawn Crane, 
treasurer the Building Loan Asso- 
ciation Phillips. The petition alleges 
specific promise pay, and also 
promise the trustee, whom the 
assets the Bank Phillips had been 
conveyed for the purposes liquidation. 
clearly shown that the drawer had 
sufficient funds the bank the time 
the check was drawn 
pay said check, the trial the 
cause the court below found the issues 


.in favor the defendant error, and 


rendered judgment accordingly. 

There was motion for new trial, 
and the question presented this court 
upon existing fund bank ab- 
solute transfer appropriation the 
holder the amount designated the 
check then the hands the drawee? 
this question there direct con- 
flict the authorities, and, number 
least, the weight authority seems 
against the proposition. decid- 
ing the question, however, desire 
based upon sound reasgn, and calcu- 


lated promote justice. The doctrine 


upon which held that check not 
the appropriation the fund against 


q 
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which drawn, stated Judge 
Davis Bank Millard, Wall. 156, 
follows: 


principle, there can foundation for 
action the part the holder, unless there 
privity contract between him and the 
bank. there such privity when 
the bank owes duty and under obliga- 
tion the The holder takes the check 
the credit the drawer the belief that 
has funds meet it; but sense can the 
bank said connected with the transac- 
tion. were true that there was privity 
contract between the banker and holder when 
the check was given, the bank would obliged 
pay the check, although the drawer, before 
was presented, had countermanded it, and al- 
though other checks drawn after was issued, 
but before payment was demanded, had ex- 
hausted the funds the depositor. such 
result should follow the giving checks, 
easy see that bankers would compelled 
abandon altogether the business keeping de- 
posit accounts for their customers. If, then, the 
bank did not contract with the holder the 
check pay the time was given, how 
can said that owes any duty tothe holder 
until the eheck presented and accepted?” 


This the strongest presentation 
the objections check being ap- 
propriation the funds the drawer 
the amount the check which our 
attention has been called. Yet the fal- 
lacy the reasoning can readily 


shown. The principal 
Judge Davis the want privity 
tween the holder the check and the 
bank. however, receives de- 
posits the express implied promise 
pay them out upon the checks the 
depositors; and the depositor may draw 
his checks for small large amounts, 
payable his creditors those whom 


desires pay money, and the bank 


impliedly promises pay such checks 
whomsoeyer presented; the only lim- 
itation being that the drawer shall not 
exceed the amount his deposits. 
effect, the debtor says his creditor: 
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have deposited money for safe- 
keeping certain bank, and will 
give you check thereon for the amount 
due thereupon ac- 
cepts the check upon the implied as- 
surance that the drawer has sufficient 
the bank pay it. Suppose, 
instead the ordinary form check 
the drawer should say, hereby assign 
deposit the bank. effect there 
would difference the right 
the holder the check 
portion the fund appropriated 
the drawer. the present time checks 
are common use supersede pay- 
ment money. Many persons pay 
nearly all claims through 
mentality checks. This done, 
obviate the risk incident carrying 
large sums money the person, 
for want adequate facilities for its 
safe-keeping; and, second, means 
for correcting errors which may have 
occurred the payment claims, 
check, when paid toa particular person, 
the alleged want privity, suffi- 
cient say that the holder the 
check subrogated the rights the 
drawer the fund drawn upon, and, 
therefore, that extent, privity 
assignee the drawer with the bank. 
But suppose that there privity be- 
tween the parties, the rule now well 
settled that party may sue prom- 
ise made sufficient consideration for 
his use and benefit, though made 
and not himself. Cooper 
506; Stewart Snelling, Neb. 502, 
Rep. 705; Shamp Meyer, 
Pac. Rep. 279; Lawrence 
Fox, 268; Farley Cleveland, 
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Cow. 432; King Paige, 
465; Halsey Reed, Paige, 446; Cum- 
Codrington, Johns. Ch. 254; 
Merriman Moore, Pa. St. 80; Put- 
ney Farnham, Wis. 187. have 
doubt, therefore, that the holder 
check, where the check was drawn upon 
funds, and presented before such funds 
are otherwise drawn out, may sue the 
bank for refusing pay such check. 
Munn Burch, 35; Brown 
Leckie, 497; Fourth Nat. Bank 
City Nat. Bank, 398; Union Nat. 
Bank Oceana Nat. Bank, 212; 
Patton, 109 479, 485; 
Bank Indiana Banking Co., 114 483, 
Ill. App. 27; Roberts Corbin, 
315; Bank, Rich. Law, 
518; Lester Given, Bush, 357: 
Grade Savings Inst., Mo. App. 330; 
Mo. App. 532; Amer. Eng. Enc. 
Law, 227. And after notice the 
bank the drawing the check, the 
funds thus appropriated cannot with- 
drawn the drawer. question 
arises the time check was 
presented, nor there any contest be- 
tween the plaintiffand other checkhold- 
ers. therefore, between 
the holder and the drawee, and, 
appears that the bank 
funds the drawer when the check was 
presented, should have paid the check, 
failing which the action properly 
brought. The judgment the district 
court, therefore, affirmed. 

J., concurs. J., 


having tried the case the court below, 
did not sit, 
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TAXATION PRIVATE BANKS 
KENTUCKY. 


Court Appeals Kentucky, December 
19, 


al. 


Gen. St. Ky., 92, providing that state and na- 
tional banks, and “other institutions loan dis- 
count,” shall taxed certain manner full all 
state, county, and municipal taxes, has reference only 
incorporated “institutions,” and does not apply 
private unincorporated bank, which taxable under 
the general law. 


Appeal from circuit court, Warren 
county. 
John DuBose and Hines, for 


appellant. Dulaney Mitchell, for ap- 
pellees. 


St., provides 


That shares stock state and national 
banks, and other institutions loan discount, 
and all corporations required law 
taxed their capital stock, shall taxed 
seventy-five cents each share thereof equal 
one hundred dollars, each one hundred 
dollars stock therein owned individuals, 
corporations, societies, and said banks, insti- 
tutions and corporations shall, addition, pay 
upon each one hundred dollars much 
undivided surplus, undivided 
profits, undivided accumulations, exceeds 
amount equal ten per cent. their capital 
stock, the same rate taxation that assessed 
upon real estate, which shall full all tax, 
state, county, and municipal,” etc. 


the rate taxation has been fixed 
some the charters the state 
banks, and avoid the questions that 
might arise the legislative power 
with reference these banks, section 
the act provided 


. 


each the banks, institutions cor- 
porations, its proper corporate authority, with 
the consent majority interest quorum 
its stockholders regular called meeting, 
may give its consent the levying said tax, 
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and agree pay the same herein provided, 
and waive and release all right under the act 
congress, under the charters the state 
banks, different mode, smaller rate 
taxation, which consent and with the State 
Kentucky shall evidenced writing, under 
the seal such bank, and delivered the gov- 
ernor this commonwealth; and, upon such 
agreement and consent being delivered, and 
consideration thereof, such bank and its shares 
stock shall exempt from all other taxation 
whatsoever, long said tax shall paid 
during the corporate existence such bank.” 
Barclay, Potter Co., the town 
Bowling Green, have private institu- 
bank,” distinguish from incor- 
porated institution, which they re- 
ceive deposits money, loan, and dis- 
count paper. has large capital 
stock, and has financial circles 
higher position asa moneyed institution 
than that controlled owned the or- 
dinary broker. They have been paying 
taxes, state, county, and municipal, 
until the auditor demanded payment 
into the treasury required the act 
question, and the appellees, having 
elected pay the tax provided, claim 
that they are therefore exempt from all 
other taxation, state, county, and mu- 
nicipal. The appellant, the city 
Bowling Green, contends that such pri- 
vate banks institutions were not em- 
braced the provisions the act, and 
that such was not the legislative purpose. 
The court below held that, having paid 
the auditor the amount tax re- 
quired the statute applicable banks 
who had accepted its provisions, the 
bank was not therefore liable pay city 
taxes. seems the court below 
placed construction the provisions 
the act contrary the legislative 
meaning, and, while there may trou- 
ble ascertaining what meaning the 
legislature intended given the 
words and other institutions loan 
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discount,” having already designated 
apparent the law-making power was 
dealing with institutions invested 
law with corporate rights and privileges 
and among them the right loan and 
discount notes and bills; and fearing 
that such privileges may have been 
given and were being exercised insti- 
tutions not known banks,” was 
intended embrace all such, but not 
apply toa private bank. private bank 
may owned and its business conduct- 
one man with his own capital, 
without cashier bookkeeper other than 
himself, may conducted two 
more the same way, without shares 
stock making its capital, may 
have shares stock and more the 
nature partnership than the or- 
dinary bank with its stockholders. 
the appellees are exempt from this taxa- 
tion the city, see reason why 
the exemption should not apply the 
broker his office, styles his place 
business institution for the loan 


moneys and discount paper, and 


while the one may higher grade 
than the other, with financial men, still, 
one exempt, all should be. All 
other institutions,” given compre- 
hensive meaning, would embrace the 
street-corner broker, well the pri- 
vate banker, styled his business ‘‘a 
banking institution.” The second sec- 
tion the act, imposing this tax 
banks, etc., makes the cashier and his 
sureties liable for the amount tax and 
per cent. the amount, upon the 
failure pay. private bank seldom 
has cashier who executes bond with 
surety, because generally run 
owned few men capital, who 
either run the bank themselves are 
willing confide others without this 
bond, There are generally stock- 


q 


holders protect such institution. 
Its business conducted that the 
merchant, the tradesman, with special 
privileges immunities, having their 


property rights protected and enforced 


under the general law The 
legislature was endeavoring place 
what they conceived taxation,” upon 
corporate institutions, with the power 
business emanating from the sover- 
eign, and not with the private 
business affairs the citizen, change 
the rate taxation what would 
termed private property.” The public 
good induced the legislature, the first 
place, create these corporate institu- 
tions, and for the public good they un- 
dertook make this arrangement with 
them, and whether termed banks,” 
under some other 
name, the law applies institutions 
with corporate privileges business 
loan money and discount paper. 
The appellees were liable for the tax. 
Judgment reversed, and remanded for, 
proceedings consistent with this 


PAYMENT FORGED CBECK— 
RIGHT RECOVERY. 


New York Supreme Court, General Term, 
Fourth Department, November, 


First NATIONAL BANK CARTHAGE 


The rule that the drawee check bill pre- 
sumed know the signature the drawer, and 
accepts pays bill the hands holder 
to which the drawer’s name has been forged, he is 
bound the act and canneither repudiate the accept- 
ance nor recover the money paid—applied. 

the holder for collection does 
not guarantee the signature of the drawer, or take the 
case out the application the above rule. 


Action First National Bank Car- 
thage, New York, against George E.. 
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Yost, recover payment forged 
check. The court-below dismissed the 
complaint, and pfaintiff appealed. 


bank, located Carthage, Jefferson 
county, Y., and the defendant 
private banker Theresa, same coun- 
ty, and both were such 
time, and for several years before, the 
firm Dickerman Reed were custo- 
mers and depositors with plaintiff 
considerable amount, and drew checks 
upon the plaintiff the ordinary way. 
the 26th September, 1887, there 
was presented defendant, his bank- 
ing house Theresa, two checks, each 
dated Carthage, September 24, 1887, 
and purporting have been drawn 
Dickerman Reed the plaintiff 
the order Smith, one for $170 
and the other for $48. The first named 
was presented Smith, and was in- 
dorsed him, and thereupon the de- 
fendant paid him the amount thereof, 
less the usual fee for collection. The 
other check was presented Zalmon 
Pool, and was indorsed Smith and 
Pool, and thereupon defendant paid 
Pool the amount thereof, less the usual 
fee for collection. the same day the 
defendant stamped upon the back each 
check with hls bank-stamp follows: 
Cashier order for collection 
for account George Yost, banker, 
Theresa, sent them 
mail the plaintiff. The plaintiff re- 
ceived the checks, charged them 
Dickerman Reed, who then had suffi- 
cient funds deposit pay. them, and 
remitted the proceeds the defendant. 
This method collection was accord- 
ance with the custom between plaintiff 
‘and defendant. Dickerman Reed did 
not take their vouchers for Septem- 
ber until the first part fol- 

lowing, when they discovered that the 
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two checks were forgeries. They then 
immediately returned them plaintiff, 
with notice the forgery, and plaintiff 
upon their demand credited back them 
the amount, and the same day for- 
warded the checks the defendant, with 
notice the forgery, and demanded re- 
payment. The defendant refused 
pay, and this action followed. The 
plaintiff its complaint claims re- 
cover the amount the checks for 
money paid under mistake fact, 
without fault upon its part. con- 
ceded here that the signatures Dick- 
erman Reed were forged, and the 
question whether the defendant 
bound refund the money. The gen- 
eral principle applicable such cases 
well established. The drawee bill 
exchange presumed know the 
handwriting his correspondent, and 
bona-fide holder, which the 
name has been forged, bound 
the act, and can neither repudiate the 
acceptance nor recover the money. 
Park Bank Ninth Nat. Bank, 
77, and numerous cases there 
cited. Bank Commerce 
211; Salt Springs Bank Syracuse Sav. 
Barb. rule has been 
repeatedly recognized our courts, and 
applicable checks. is, however, 
claimed the plaintiff that this rule 
does not control the case, upon the 
grounds (1) that the answer admits that 
the money was paid over under mis- 
take, and that such payment was with- 
out fault plaintiff; (2) that the defend- 
ant, indorsing the checks, guaranteed 
their genuineness, and threw the plain- 
tiff off its guard. 

The allegation the complaint that 
the payment defendant was without 
fault plaintiff not, terms, denied 
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the answer, but there alleged 
that the plaintiff was negligent the 


payment the checks, and the dis- 


covery the forgery, and that 
damage, any, the result plain- 
negligence. Clark Dillon, (91 
374) said that allegation ina 
gence, that the injury occurred without 
the fault negligence the plaintiff, 
substantially denied allegation 
the answer that affirmatively states 
the reverse this true, and that 
such allegation denial. 
this may, the record before indi- 
cates that the trial proceeded the 
basis that the fault negligence 
plaintiff was issue. Evidence was given 
the subject without objection; and 
the court, upon the evidence, was justi- 
fied declining find, upon the re- 
quest plaintiff, that the plaintiff was 
without fault negligence. The in- 
dorsement defendant for collection 


“did not, plaintiff, guaranty the 


signature the drawer. There was 
intention pass the title. (Hook 
Justice Kennedy his opinion the 


indorsement was not made for the pur- 
pose putting the paper circulation, for 
discount, and, judgment, can have 
other greater effect determining the rights 
the plaintiff than would have existed the 
defendant had presented them the counters 
the plaintiff, and, upon demand, the same had 
been The indorsement was one in- 
struction, merely, and could not any manner 
tend throw the plaintiff off its guard, re- 
lease from the obligation resting upon 
knowing the genuine signature the drawer.” 


The case Bank Bangs (106 Mass. 
441,) cited plaintiff, does not sustain 
its position. The action there was 
brought recover back money paid 
upon check drawn upon plaintiff’s 


bank, the order defendants, in- 
dorsed them, deposited with their 
banker, and collected through the Clear- 
ing House. The signature the drawer 
proved tobeaforgery. The defendants 
took without inquiry, though good 
faith, and for value. was held that 
the plaintiff could recover; the main cir- 
cumstance relied against the defend- 
ants being the fact that the check was 
payable theirown order. The Court, 
however, say, that the suit was between 
the bank drawee and party who 
took the check the usual course 
business, finding circulation, 
even first indorsement from the payee, 
the loss would fall upon the bank. The 
case Bank Smith (132 Mass. 227), 
relates the duty collecting agent, 
upon qualified indorsement, give 
notice dishonor, and does not apply 
the question here. 

further suggested that the 
fendant did not use proper caution 
taking the checks. There allega- 
tion the complaint that the defendant 
was fault, nor found. The 
require such finding. The checks seem 
have been taken the usual course 
business, for full value and 
The defendant did not know the 
signature Dickerman Reed. The 
payee lived the vicinity Theresa, 
and the defendant had previously cashed 
for him checks payable Carthage. 
sufficient ground for reversal the 
affirmed, 
with costs. All concur. 


PRIVATE PROHIBI- 
TION NORTH DAKOTA— 
CONSTITUTIONALITY STAT- 
UTE, 


Supreme Court North Dakota, October 
20, 
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SHERIFF. 


Sec. Ch. Laws 1890 North Dakota, being 
“An act provide for the organization and govern- 
ment state banks” which prohibits the transaction 
banking business all persons not organized 
ufider the act, held 


writ shows that the relator detained 
defendant’s custody, ‘sheriff 
Kidder county, virtue certain 
warrant commitment for the alleged 
offense doing business individual 
banker, contrary the provisions 
section the Act entitled Act 
provide for the organization and gov- 
ernment State Chapter 23, 
Laws North Dakota 1890, 106. 
tion the Act reads follows: 


“It shall unlawful for any individual, firm, 
corporation continue transact banking busi- 
ness, or to receive deposits for a period longer than 
six months after the passage and approval this Act, 
without having first complied with and organized un- 
der the provisions this Act. Any person violating 
the provisions this section, either individually 
interested party, association corporation, 
shall guilty misdemeanor, and conviction 
thereof, fined not less than five hundred dol- 
lars, nor more than $1,000, imprisonment the 
county jail not less than ninety days, either, 
both, the discretion the court.” 

The other provisions the statute 
need not quoted. For the purposes 
this case, will suffice state that 
the statute contains thirty 
which, taken together, provide fully and 
minutely for the organization and gov- 
ernment banking corporations this 
state. its terms, the business 
banks discount, deposit 
and exchange made exclusive cor- 
porate franchise; and all other kinds 
banks, whether conducted individual 
firms other corporations, are forbid- 
den, under the penalties prescribed 
section the Act. The statute throws 
around the banking North 
Dakota checks, 


and regulations which not exist 
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law. Many, not all, the 


features the statute were borrowed 
from the existing laws the United 
States regulating the organization and 
government National banks, and sim- 
ilar enactments have likewise been 
passed the legislatures many 
the states. 

While not assailing the whole act 
unconstitutional, the relator contends 
that Section 27, above quoted, far 
concerns individuals firms doing 
business without incorporation, contra- 
venes both the Federal and State Consti- 
tutions. Counsel for relator cite Sec. 
Article the State Constitution, and 
also Section the Fourteenth Amend- 
ment the Constitution the United 
States, and claim that the relator’s con- 
stitutional rights and personal liberty, 
secured these organic acts, have 
been ruthlessly violated and taken away 
Section the Statute, for the 
reason that the section, among other 
things, prohibits individuals from carry- 
vate capacity, and punishes all who 
violate the prohibition. This contention 
the relator was urged with great 
learning and ability the eminent 
counsel representing the prisoner, but 
find support the authorities 
cited for the relator for the contention. 
true that has been held that the 
provision relative personal liberty 
found our Constitution might vio- 
lated the enactment statute which 
operated deprive citizen the right 
pursue lawful trade avocation. 
Y., 98; People Marx, 
conceded that the business bank- 
ing, reason its very intimate rela- 
tions the fiscal affairs the people, 
and the revenues the state, and has 
ever been considered proper subject 
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legislative control, and strictly within 


the domain the internal police power 
have been unable find authority, 
and have searched diligently, which 
has ever questioned the right the 
legislature the exercise police 
power regulate, restrain, and govern 
the business banking. The relator, 
however, complains that Section does 
not merely regulate; goes further, and 
prohibits individuals from banking 
private capacity. But the prohibition 
private banking necessarily results 


.from the inauguration banking 


system for the state, which the’ busi- 
ness made exclusive corporate fran- 
chise; ¢., business which can 
carried only those who become in- 
corporated and are willing subject 
their business the restraints and safe- 
guards found the banking law under 
which they acquire the right carry 
such business. would avail little, 
our view the matter, provide salu- 
tary rules and wholesome safeguards 
for the business banking when carried 
private persons, firms and corporations 
are permitted carry the business 
unhampered such restrictions and 
safeguards. But, matter prece- 
dent and authority, the legislative pre- 
rogative, the exercise its police 
power promoting the public safety, 
not only regulate and restrict the busi- 


ness banking, but also grant the 


right one class, and prohibit 
others, even forbid altogether, 
has never been questioned the courts, 
and the legislatures other states have 
frequently exercised the right supreme 
control over the business. Morse, 
his treatise Banking, Ed. 1,) 
uses the following language: 


“At common law, the right banking pertains 
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equally every member the community. Its free 
exercise can restricted only 
ment; but legally can thus restricted has 
never been questioned. After laws upon the subject 
have been passed, the business must undertaken 
and conducted strict accordance with all the pro- 
visions contained them. not its nature 
corporate franchise, though may made such 
legislation, and individuals may prohibited from 
transacting it, either altogether in all its departments 
partially any specified ones. law which for- 
bids the carrying ‘any kind banking business,’ 
total prohibition against each particular depart- 
ment of the business, though conducted singly, and 
may infringed equally exercising any separate 
one of the various banking functions as by exercising 
all.” 


See also the following authorities: 
People Barton, Cow., 290; People 


Arkansas. 


Promissory 


Notes given for the stock tele- 
phone company whose only method 
carrying business the infringe- 
ment the patents other telephone 
companies are without legal considera- 
tion, and void. 


Clemshire Boone County Bank, Su- 
preme Court Arkansas, November 15, 
1890. 


California. 


PROMISSORY 
REMEDY 
MAKER. 


AGAINST 


Where one pays note, which 
indorser, executing his own 
notes the holder, who accepts them 
payment, and either cancels delivers 
the former note extinguish 
the maker’s liability him, there such 
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Insurance Co., Johns., 358; People 
Brewster, Wend., 498; Pennington 
Townsend, Wend. 276; Hallett Har- 
rower, Barb., 537; Hemphill, 
Ala., 551; State, Mo., 591. 
clear from these citations that the 
matter regulating and prohibiting pri- 
vate banking, and all banking not ex- 
pressly authorized law, strictly 
within the legislative discretion, under 
that branch the police power relating 
the public safety, and that the courts 
will not interfere and declare such legis- 
lation unconstitutional evasion 
individual rights. 


payment the note will entitle 


the indorser maintain 
against the maker for the amount 
paid. 

The requirement notice dis- 
honor protest otherwise the in- 
dorser negotiable note for the in- 
dorser’s own benefit and may waived 
him without prejudice his right 
recovery against the maker, case 
pays the note after such waiver. 


Stanley al. McElrath, (No. 12,- 
187.) Supreme Court California, 
November 26, 


Colorado. 


FILE 
STATEMENT—PERSONAL LIABILITY 


action enforce personal lia- 
bility against the directors the Denver 
Rink and Land Company upon note 
made it, the ground their fail- 
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ure record certificates the amount 
capital stock and the proportion paid 
required statute, defendants set 
agreement whereby con- 
sideration certain bill sale, and 
the assignment certain leases, released 
them from personal liability. 
charge that, unless the jury found that 
such agreement was made, defend- 
ants were liable, because their failure 
file the certificates, was proper. 


Cook al. Merritt, Supreme Court 


Montana. 


PAYMENTS 
REDUCE PRINCIPAL 
INTEREST? 


note provided for the payment 
the rate one and one 
half per cent. per month from date until 
maturity; and, this note not paid 
maturity, will pay the same rate 
interest upon the principal sum until the 
same fully paid and 
that these words did not require that 
payments made after maturity should 
applied first the discharge the 
principal, and then the interest, but 
they should applied first the inter- 
est due. 


Anderson Perkins al., Supreme 
Court Montana, October 11, 1890. 


DEATH. 


Where one borrows money bank 
certain notes and agrees deposit 
money from time time pay them, 
and authorizes the bank apply his de- 
posits the discharge the notes be- 
fore maturity, desires, the au- 


thority thus given naked power, not 
coupled with interest, which ceased 
the death, and the bank 


authority, after notice his 


death, make such application 
moneys then standing his credit. 


First National Bank Bill- 


Supreme Court Montana, 


ber 10, 1890. 


this case the administrator de- 
ceased depositor sued the bank for the amount 
money deposit the death the intes- 
tate, which the bank sought apply his un- 
matured notes, under authority given the 
depositor his lifetime apply his deposits 
upon his notes, before their maturity, The su- 
preme court Montana, reversing the lower 
court, holds, shown above, that the authority 
died with the depositor and could not exer- 
cised after his death. the absence any 
such authority, the bank contended that had 
lien the deposit for the indebtedness the 
notes. Regarding this, the court says: 


“That defense (of lien) is not made in the pleadings, 
nor was the case tried that theory, and further- 
more the indebtedness on the notes had not matured, 
for which lien might attempted set up, and 
this not action equity subject the money 
lien for unaccrued 


South Dakota. 


MISAPPROPRIATION BANK 
TRUST. 


Where the president, and cas hier 
bank fraudulently divert the funds 
and assets the bank, and invest them 
fixtures, real estate, 


and appurtenances corporation of. 


which they were the time president 
and secretary, such corporation holds 
property impressed with trust 
favor the bank the extent the 
bank funds and assets that can traced 
into such corporate property, unless such 
corporation can show that acquired 
such funds and assets good faith, and 
for valuable consideration. 
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The fact that such bank officers 
were the general officers the milling 
company from its organization, and dur- 
ing the time the bank funds, property, 


_and assets were being diverted and in- 


vested the milling property 
them, well officers the bank, 
constitutes presumptive knowledge 
the part the milling company the 
fraudulent acts such bank officers. 

structive involuntary trust, defined 
section 3920, Comp. Laws, that the 
bank should show that the funds had 
paid for any definite aliquot part 
the milling company’s property: but the 
bank entitled have impressed and 
charged upon the milling company’s 
property trust the extent its 
funds and assets, with the profits thereof, 
which can trace into said milling com- 
pany’s property, with notice. 

Where the officers the bank have 
received stock pay- 
ment for the funds and property fraud- 
ulently obtained from the bank, in- 
vested the corporate property, the 
bank not compelled follow the 
stock the hands the officers the 
bank receiving it, but may, its op- 
tion, follow the property purchased 
created with such fraudulently misap- 
propriated bank funds and assets, with 
the profits thereof, their proper pro- 
portion, where alleged, the 
present case, that substantially all the 
property the corporation has been ac- 
quired created with the 
ated bank funds and assets, and the 
profits thereof, under circumstances 
showing the corporation received such 
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property with notice all the facts, and 
alleged that ail the stock 
held such bank officers, parties 
having full notice all the facts. 

tion 3920 our statute, that trust 
fiduciary relation exist between the 
wrong-doer and beneficiary order 
raise trust the property, except for 
assets have been obtained fraud 
any other wrongful act, trust arises 
favor the beneficiary the property, 
the property into which such funds 
have been converted transmuted. 

corporation receiving the misap- 
propriated funds and assets bank 
through its president and cashier, who 
were also the officers the corporation, 
with notice, can properly required 
account for such funds and assets, and 
the profits thereof. 

allegation the complaint that 
about $10,000 the bank funds and as- 
sets were diverted, and converted its 
president and cashier into the property 
milling corporation, which such 
bank officers were also the principal of- 
ficers, with the further allegation that 
the property such milling corporation 
was substantially created with and that 
commenced its business the funds 
and assets the bank, sufficient, 
general demurrer, impress 
such corporate property favor 

the bank, when such funds and assets 
had been acquired the milling corpo- 
ration, with notice. 

Milling Co. Supreme Court South 
Dakota, December 18, 1890 
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years ago young 
man who had been working for the 
Magnetic Telegraph Company and the 
Associated Press, Washington and 
elsewhere, during the war, came down 
into Wall street and initiated form 
business which has since become recog- 
nized necessity all the great financial, 
commercial and speculative cities this 
and other countries. Bustling, ener- 
and with faculty making 
friends, soon became known Wall 
street, and before ten years had passed 
his business was one the 
the ‘‘street” and was known 
all its leading men. Fortune grew 
with his experience, and to-day safe 
say that there one the street 
who better known, whom 
many appeals are made for advice, in- 
formation, assistance encouragement. 
the people familiar with Wall St., 

hardly necessary indicate the 
whose portrait accompanies this issue 


the the friendly 


acquaintance and confidence almost 
every banker, bank officer and broker 
the the city his nativity 
and his residence, Brooklyn, was 
equally popular, and 1881 was elected 
the State Senate for term two 
years, and was re-elected 1883 for 
second term. During both these 
terms prominent all important 
legislative work, and was the author 
many important measures which stand 
to-day the statute books. Among 


which permits money-lenders 


charge whatever interest the market will 
pay sums over $5,000. 
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HON. JOHN KIERNAN. 


(No. Biographical Series.) 


The text that bill follows, and 
insert fully for future reference 


LAWS, 1882, CHAPTER 237.—An Act re- 
lation advances money upon warehouse 
receipts, bills lading, certificates stock, 
certificates deposit and other negotiable in- 
struments. 

SECTION any case hereafter which ad- 
amount not less than $5,000, are made upon 
warehouse receipts, bills lading, certificates 
stock, certificates deposit, bills exchange, 
bonds, other negotiable instruments pledged 
collateral security for such repayment, 
shall lawful receive contract receive 
and collect, compensation for making such 
advances, any sum agreed upon writing 
the person persons agreeing pay the same. 


Kiernan also obtained charters 
for several important trust companies. 
secured the passage laws removing 
the tax from foreign capital invested 
actual use this State, en- 
able New York city compete with 
London monetary centre; but the 
measure was vetoed the Governor. 


was also chairman the 


which, 1883, investigated the methods 
conducting receiverships, upon the 
report which committee the present 
law, limiting receivers’ fees 
the general amount administered upon 
them, was based. 

For the passage the Usury bill,” 
particular, often said that the 
financial community New York should 
some day erect monument its author, 


its operation has more than once saved 


the street from panic and 
Upon the close his legislative la- 

bors, which paid close attention 

and gave almost unlimited time, took 


him nearly couple years get into 


the Wall street harness again. 
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QUERIES AND REPLIES 


Partial Payment Depositor’s Note. 


Editor Banking Law 

Dear late issue the BANKING 
Law JOURNAL you touch upon the subject 
payable Bank”, but did not notice 
discussion the point partial pay- 
ment note, where the funds hand are not 
sufficient pay the entire amount due the 
note. And further would the ownership the 
note the banker, give him any additional 
rights control the funds his possession, 
and allow him make partial payment even 
though the law does not give him the right 
make such partial payment any one else? 

Cas. 


the partial pay- 
itor made payable the bank, where 
the funds are insufficient pay full, 
and premising both that the holder 
willing desirous receiving the 
amount deposit, instead protesting 
the paper, and that the bank willing 
accommodate him, has the right 
authority do, what authority 
right has the bank the premises? 

have seen previous issue that 
the authorities are not uniform the 
bank’s right duty pay note ac- 
ceptance, payable thereat, the absence 
the instrument held the equivalent 
check and the bank bound pay; 
others the bank held not bound, but 
still others,—the minority believe— 
the bank held have authority 
pay depositor’s note acceptance 
made payable the banking house, 
without express orders. This latter 
class must eliminated from the in- 


quiry, for bank, having authority 
pay its depositor’s note acceptance, 
when full funds, could not, course, 
make partial payment. But whenever 
the bank would have authority honor 
the paper without express instructions, 
can apply what funds has de- 
posit, where insufficient for full pay- 
ment? 

the case Aymer Laurie the 
court Queens Bench, England, 
218, year 1849, customer had 
deposit with banker, and his 
acceptance £42 was presented and 
paid. The customer denied the bank’s 
authority. The court said; 


The plaintiff (customer) making the acceptance 
payable the defendants (his bankers) clearly au- 
thorized them pay it; and the balance his 
favor had been £42 the day March they 
would have been bound pay it, unless the plaintiff 
before was presented had countermanded that au- 
thority. They were not, indeed, bound pay 
under the existing circumstances, because they had 
not sufficient funds; but they were fully authorized 
apply what funds the plaintiff they had towards 
the payment. Whether they could recover from the 
plaintiff the additional sum which they advanced 
make the £42—which was necessary advanced 
since the holders would probably not have taken part 
only, nor offer part payment,—it 
not necessary for determine. That question 
might depend on the course of their dealings, and 
other circumstances which are not before us. 
sufficient for the present purpose say that are 


opinion that defendants had authority 


apply what funds the plaintiff they had towards the 
payment the £42 acceptance. 

Here have the authority bank 
established add its bal- 
ance, sufficient its own funds pay 
acceptance full, and the payment 
the depositor’s fund held authorized. 

But suppose the bank, while unwilling 
advance any money, willing ap- 
ply what has deposit the instru- 
ment presented. The practical objec- 
tion this that both holder and bank 
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would want retain the check note, 
the one evidence debt, the other 
asavoucher. This matter has been con- 
sidered interesting case decided 
the city Philadelphia 1872, 
Commercial National Bank, Phila. 
522. 

The holder check for 
sented the bank for payment which 
was refused because there was 
The holder then offered deposit the 
credit the drawer sufficient sum 
make the check good the bank would 
pay it. This was also refused. The 
drawer died, and 
sought obtain the balance against 
the drawer’s administrator. The court 
held the checkholder entitled the 

fund, saying: 

The cases treat check ona banker equitable 
assignment appropriation; and the holder 
holder for value, and whom the drawer cannot 
revoke the power which holds coupled 
with interest, why should not the banker upon dis- 
tinct claim and notice, held bound the equity? 

It follows, as a consequence, that if such a check is 
appropriation the whole sum for which calls, 
priation any smaller sum which may his 
hands there not sufficient pay the amount 
the check. such hoider the check 
is willing to receive the smaller sum,as the bank is 
entitled retain the check evidence payment 
and the holder’s right receive the money, 
should indorse the amount its payment the 
check, and issue to the holder a certificate of having 
received the check from him, and having paid much 
account it. 

this case the plaintiff offered deposit the 
credit the drawer sufficient sum money 
make the check good, if the bank would pay to him 
the amount the check when made good. This 
was all that the bank reason could ask, and would 
have been sufficient protection from any de- 
mand which the drawer could make for the money. 

see this case recognition 
the authority bank apply what 
funds has payment check, the 
holder willing receive them and 


surrender the check; and 


cannot complain his de- 


posit paid out. 
But, let suppose again the bank, 
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while willing accommodate the check- 
holder feels uncertain, under the slender 
foundation legal decision, its right 
apply what funds has partial 
payment, although the holder willing 
receive them and surrender the check; 
and thereupon the holder should say, 
suggested the case just cited: 


will deposit sufficient make the check 
must pay the credit the depos- 
itor’s 


Has the bank right, the exercise 
its duty the depositor, disclose 
this? has been held England that 
banker has right reveal the state 
his account with his customer. Hardy 


the question was left the jury, who 


found fact that the relation between 
banker and customer created the duty 
secrecy. 

another English case, Foster 
customer sued the bank for balance 


standing his credit, which had been. 


paid out the holder check and ac- 
ceptance the depositor, the bank hav- 
ing first advised the holder the addi- 
tional make the 
amount which the latter thereupon paid 
in. The question whether there was 
duty the banker not disclose the 
mitted the jury question fact. 
Counsel for the bank stated the jury 
that when the bill and check were pre- 
sented, the holder was told effect that 
would wanted meet them; 
that the holder then proposed and did 
pay that amount, and the bill and 


check were then paid; and argued 
that banker when was 


sented, might say: 
Not enough meet such sum.” 


said, the banker could not 
further than say, Not sufficient as- 


set 
the 
er’ 
tri 
be 
ar 
ar 
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and the jury unanimously found 
that was the duty banker 
way disclose the state his custom- 
account. verdict was given for 
the customer for the amount 
ance, before the payment the bill and 
check. 

These English cases are trial court 
decisions, and find higher English 
authority the point. the other 
have the view taken the 
trial court the Philadelphia, 
that the payment the necessary 
amount—and the 
nary disclosure the bank that am- 
ount—would proper. may also 
noted that banker summoned 
witness must declare the balance his 
customer given date, and the fact 
See the English cases 
Forbes’ Case, Ch. 467. 

Morse, the latest edition his 
work (Morse Banks, a), while 
admitting the general propriety se- 
crecy his account the 
part banker, thinks the case 
checkholder should put different 
footing. says: 

checkholder has right whatever unincum- 
bered funds the drawer are the hands the 
bank; right superior any right the depositor; 
and the disclosure such case harm the de- 


positor, it is his own fault alone, for he drew the check 
and authorized the 


What conclusion, then, are reach 
regarding the right authority 
bank make partial payment 
note, acceptance, check, where the 
funds are insufficient pay full? 
There have been disclosed three methods 
action. 


The payment customer’s acceptance 
adding the amount deposit, extra funds 
make good. This has been held authorized 
English case. 


The payment the amount deposit, 
indorsement the same the check, and sur- 
render the check voucher. the case 
the Court Common Pleas Philadelphia, 
the judge upholding checkholder’s right 
balance less than the check, as- 
signed where the drawer had 
died and the administrator claimed the fund, ex- 
pressed the opinion that the bank would have 
authority pay the the amount 
the check, and issue the holder certificate 
that the check had been received and much 
paid it; and also that the receipt from the 
holder sufficient sum make the check 
good, and payment, thereupon, the check, 
would have been authorized and proper. 


amount sufficient make the check good. The 
English trial court decisions are the effect that 
banker has right disclose check- 
holder the amount the credit the customer, 
enable him make the account good for the 
amount his check; and this Mr. Morse dis- 


Regarding the authority, therefore, 
bank having insufficient funds for 
full payment, partially pay check, 
—or note acceptance when author- 
ized pay full—we find little basis 
way precedent. Ifa banker, 
the first English case cited, should choose 
advance the necessary amount from 
his own funds, the payment would prob- 
ably held authorized the courts 
this country. Checks are sometimes 
honored when there are funds all, 
and question raised the au- 
thority from the depositor pay 
overdraft. Equally, where 
funds, would follow that full payment 
was authorized. But aside from the case 
advances the banker from his own 
funds, what the authority 
the matter partial payment? Can 
pay what funds has check for 
larger Can disclose how 
much needed for full payment that 
the checkholder may deposit the differ- 
ence and then receive the amount called 


> 


for? the bank has the authority 
apply what funds has partial pay- 
ment this itself disclosure the 
state the account. Two English cases 
deny the right disclosure the check- 
holder, while Mr. Morse contends the 
contrary. only case have where- 
the authority the bank pay what 
funds has the holder check for 
larger amount declared, the one 
cited from the Court Common Pleas, 
Philadelphia. And this case, will 
remembered, was directly be- 
tween bank and depositor involving the 
bank’s authority make partial pay- 
ment. The object the court was 
show the right the fund 
against representative the deceased 
checkdrawer. 
the present situation the law, the 
inquiry whether bank, having insuffi- 


cient funds pay full, may apply 


what money has payment check 
—or, its depositor’s note accept- 
ance where authorized pay full— 
will answered thus: 

may be, upon the theory that be- 
tween checkdrawer and checkholder the 
check appropriates much the de- 
posit called for thereby, the bank 
would held authorized apply what 
funds had payment, although in- 
sufficient pay full, and entitled 
charge that amount toits depositor; and 
similarly (where authorized under the 
law make full payment) partially 
pay its depositors’ notes made payable 
the bank; yet the law not posi- 
tively settled this effect avoid 
all question. view this, the safest 
and undoubtedly the best way, re- 
fuse make partial payment 
check, note acceptance, where the, 
fund insufficient pay full, unless 
any case, the law would hold the bank 
obliged pay. 
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far the inquiry has proceeded from 


standpoint authority. Are there 


any circumstances under which the bank, 
would held od/iged make 
payment? Let first take the sub- 
ject with regard checks. Obligation 
the checkdrawer most certainly would 
not exist, for has not supplied the 
bank with means make 
ment. Regarding any obligation the 
checkholder, all those states where 


bank’s duty the drawer alone, 


and checkholder has right action 
against the bank, obligation upon 
the bank’s part pay the checkholder 
either whole part could 
judicially established. But number 
states check held assignment 
its amount, and the checkholder 
refusal payment, can sue the bank di- 
rectly Ifthe check assigns 
the amount called for, and makes the 
duty the bank pay the holder 
notice, why may not argued 
such jurisdictions that the holder en- 
titled claim all there deposit, 
insufficient make full payment? Let 
first cite what has been generally 
said the subject the obligation 
bank part pay check. 

the Matter Brown, Story, 502, 
year 1843, showing that 
checkdrawer has right complain 
want due presentment notice where 
there were insufficient funds, says, 

“The bank not bound pay, unless full 
has partial funds only; for entitled tothe pos- 
session the check payment; and, indeed, the 
ordinary course business, the only voucher the 
bank for any payment the production and receipt 
the check, which the holder cannot safely part with, 
unless receives full payment, nor the bank exact, 
unless under the like 

Also the English case Aymer 
Laurie, before cited, where the accept- 
ance was made payable banking- 


the 
ma 
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house, having only part the amount 
deposit, the court, above shown 
another connection, while declaring that 
the full amount had been with the 
bankers would have been bound 
pay it,” unless the customer before 
was presented had countermanded the 
authority, continues: 

“They were not, indeed, bound pay under the 
existing circumstances, because they had not sufficient 
funds.” 

And Mr. Morse his latest edition 

“If the bank has not funds enough the credit 
the drawer pay his check full, not obliged 
make payment part.” 

But with all this, there nothing 
from any the jurisdictions wherein 
checkholder held entitled sue the 
held, would interesting specu- 
lation the checkholder would 
not entitled claim his own, after 
notice, -what funds there were de- 
posit although insufficient pay full. 

What authority there is, see, up- 
holds the non-obligation the bank 
make partial payment, except the 
single case from the Court Common 
Pleas Philadelphia (previously cited), 
wherein the view advanced that the 
hoider was willing receive the smaller 
sum and give the voucher, 
the bank should (i.e. would its 
duty to) indorse the amount its pay- 
ment the check, and issue the 
holder having received 
the check from him, and having paid 
much account it.” 

And Mr. Daniel 1620 his work 
Negotiable Instruments, having 


view this case, while conceding 


gation the bank make part pay- 
ment, without surrender the check 
voucher, gives his opinion whére 
the check surrendered, that 


. 
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bank would have right refuse.” 

But have not space more 
fully intd the question any possible 
obligation the bank make part pay- 
ment. must let rest gener- 
ally laid down, namely, that obliga- 
tion exists the part the bank 
either the case checks, notes 
acceptances payable thereat. And, 
general conclusion, partly reiterating 
what has been before said, the safest 
course for banker, the present con- 
dition the law, when without suffi- 
cient funds pay check, note 
acceptance its depositor, full, 
assume the one hand obligation 
the holder do, and the other, 
authority from the depositor, and re- 
fuse make part payment. 

the bank itself the owner 
its note, has the right, 
maturity, appropriate what funds 
there are general deposit its pay- 
ment, although insufficient pay full. 


Set-off Against Unmatured Note. 


MILWAUKEE, February 20, 1891. 


Editor Banking Law 
Dear the last three months 
have seen reported somewhere decision that 
when the customer bank fails with credit- 
balance his account, the bank can hold said 
credit-balance, apply note toit yet 
matured. cannot find where saw re- 
ported and legal friends say that such de- 
cision could never have been made 
good law. Did you see any such decision re- 
ported? Cas. 


Answer.—In our issue September 
(Vol. 224) publish full the 
decision the court appeals Ken- 


‘tucky upon the question 


bank can apply deposits made with 
one who subsequently makes assign- 
ment for the benefit his creditors, 
credit upon debt owing the 
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insolvent, but which had not matured 
the time the The con- 
troversy was between assignee and 
bank, and the court held that the bank 
had equitable right set-off, and al- 
lowed retain the deposit. The 
court ruled that right set-off would 
have existed against the assignor the 
event assignment, and the assignee 
—not being for value—took greater 
rights than the assignor. The conten- 
tion was made that the depositor would 
have had the right check out his de- 
posit any time prior the assign- 
ment, and the bank would have right 
refuse upon the ground that 
owing unmatured debt. Regard- 
ing this, the court said: 


“If this so—and doubtless would case 
checks were given third parties—yet fail see 
-how can effect the question here, inasmuch the 
money was not withdrawn from the bank.” 


far checkholders are concerned, 
court, see, recognizes their right 
paid, but this question was not in- 
volved the case decided. Kentucky, 
will remembered, one the 
states which holds that checkholder 
may sue the bank the theory that the 


check absolute assignment and ap- 


propriation its amount the payee. 
Exactiy what right set-off de- 
posits against unmatured debts insol- 
vent depositors vested bank, and 
whether the rule uniform, are impor- 
tant practical inquiries, and will 
into the subject detail later issue. 
our Abstracts” cases will also 
found decision from Montana re- 
garding power apply de- 
posits unmatured debts, and its rev- 
ocation the death the depositor. 


Compound Ohio. 


NATIONAL BANK 
New PHILADELPHIA, O., February 12, 1891. 


Editor Banking Law Journal: 
Dear you know any decisions 
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Ohio, that will allow compute the interes 
with annual rests and make the interest part 
the principal, when specially provided 
the note that the interest not paid when 
due, can capitalized and made part the 
other words, can com- 
pounded, when stated the note, not 
note the end each year aud add the interest 
the principal, cannot see why cannot com- 
pute the interest the same way, the note 
runs longer than one year, when the authority 
given inthe body the note. For 
example, three year note $500 with in- 
terest eight per cent. payable annually. 


January rst, 1889, Due 
January rst, 1890, Interest 


January rst, 1891, Interest 43-20 


January rst, 1892, Interest 

What want know this, can the calcula- 
tion made shown above when provision 
made compute the note the time 

Answer.—In previously given 
the above inquirer, cited Ohio decis- 
ions show that clause note 
(which was payable three years after 
date with interest eight per cent. pay- 
able providing that the 
annual installments interest were not 
paid when due, they should bear inter- 
est eight per cent. after not 
usurious but enforceable. 
Heistand, Ohio St. 

are now asked if, Ohio, the in- 
terest can compounded annually, 
provision the note. other words, 
note payable three years, with 
interest payable annually, instead 
computing simple interest the install- 
ments interest from their due date 
maturity the the interest 
the interest turned into principal 
the end every year and made bear 
interest, provided the note? 

our January issue, last past, 
our readers will remember, published 
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Illinois decision this point. The 
court said: 


The general rule recognized this court is, parties 
cannot bound any contract made interest 
due, for the payment compound interest, but 
after interest due, may, agreement then made, 


added the principal, and made thereafter bear 
interest. 


cerned, this constitutes plain denial 
the right provide along time note 
for the annual compounding and capi- 
talization the interest. But what 


the law Ohio? are asked for 
Ohio decisions. 


Busby Finn, Ohio St. 409, 
find said: 


the alleged compounding interest means 
the rests made the several settlements, find 
nothing illegal it. The debt was overdue when the 
settlements were made,and are not aware any 
law that prevents a creditor and debtor, by mutual 
agreement, from turning interest that has accrued and 
become due into principal. 


Here see compounding inter- 
est upheld where the debt was 
and the fact that the interest had ac- 
crued the several settlements appears 
ing was held valid. 
273: 


capitalizing the interest due the the three 
three-thousand dollar notes and forming new prin- 
cipal carry interest, the parties did what they 
might rightfully do. Interest upon interest com- 
interest, such, against the policy the 
law. In special cases, however, interest may be al- 
lowed upon interest. where there settlement 
acconnts between the parties after interest has be- 
come due, has been agreement for that pur- 
pose after the execution the original contract, 
upon agreed rests. party may demand the interest 
due him, and turn into principal, his pleasure. 
Citing Johns. Ch. (N. Y.) 13; Yates 220; 


Pa. St. 210. 


The language the Ohio court 
the effect that, general, compounding 
interest not favored the law, al- 
though special cases, such 
ated, may allowed. None the 
enumerated cases, however, authorize 
provision note for annual com- 
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pounding, and can find Ohio de- 
cision wherein sanction for such 
vance agreement exists. Under the stat- 
utes and decisions Ohio, long time 
note with interest payabie annually, 
semi-annually, may provide for interest 
that interest after matures, and 
this, far discern, the limit 
which the permission take interest 
interest advance agreement, has 
reached that state. 


Lost Certificate Deposit. 


TAcoMA NATIONAL BANK, 
February 16, 1891. 


Editor Banking Law 

Dear have read with considerable 
interest some discussions your valued Jour- 
NAL regarding lost certificates, but none which 
exactly covers the case which have our 
hands the present time. the day 
January, 1890, issued certificate deposit, 


Tacoma National Bank, Tacoma Washington. 


Jan. 1890. 
Michael Salmonson has deposited this bank one 


thousand dollars, payable the order self, six 
months after date with interest the rate five per 
cent. per annum for said six months and longer 
return this certificate properly indorsed. 


(Signed Bank Teller.) 


Some time after this Mr. Salmonson claimed 
that had been robbed his pocket-book, 
which among other things was this certificate 
deposit. has never yet been presented for 
payment, although has been year since 
was issued. 

Would safe cashing this without 
other security than Mr. Salmonson’s personal 
bond; being irresponsible party, from 
financial point view? Would the weight 
court decisions show this past-due paper 
after the six months had expired and there- 
fore subject equities case paid the same 
Mr. Salmonson? shall glad see this 
matter answered your JOURNAL soon 


Answer.—The certificate inquired 
was negotiable instrument, and was 
overdue paper six months after date, 
reasonably short period thereafter, 
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the certificate was lost before became 
overdue, bearing the payee’s indorse- 
ment, and came into the hands dona 
fide holder, for value, betore maturity, 
could enforce against the bank. 
Otherwise not. 

Speaking the abstract, would not 
safe for bank pay such lost cer- 
tificate deposit without requiring in- 
demnity. John Smith may step into the 
bank, deposit $1,000, obtain certificate 
payable six months, and the very 
next day after issue, unknown the 
bank, transfer for value fide 
eral security. The purchaser, knowing 
Mr. Smith, and knowing the certificate 
genuine, gives notice the 
bank, but files away for presentation 
maturity. The six months and more 
expires, and the purchaser omits pre- 
sent. Mr. Smith learns this. 
goes the bank, seven months after its 
date, and says: 


have lost would like pay- 
ment.” 

But, may turn somebody’s else hands and 

“That not necessary. was not indorsed when 
lost, nobody could get title. Even was in- 
dorsed, it was overdue when lost, and you are there- 
fore perfectly safe paying without indemnity, for 
the transferee overdue paper takes subject eq- 


Whether the bank, therefore, shall pay 
without indemnity, when the depositor 
apparently unable furnish it, de- 
pends largely upon its knowledge the 
character the depositor, and the prob- 
ability loss all, non-indorsement 
when lost, loss after maturity. 
unnecessary into the question 
the bank’s legal right indemnity. 
That has been elaborated previous 
issue. The bank, from the standpoint 
safety, should always require when 
there danger the certificate being 
out and enforceable against it. 


False Advertisement Violation 
National Bank Act. 


RIVER FALLs, Feb. 


Editor Banking Law Journal: 

Dear you please answer your 
valuable the following. 

Would considered violation the Na- 
tional Banking Law for national bank having 
surplus only $5,000 advertise bank- 
ers’ directory that has $25,000? 

Cas. 


Answer.—The publication false 
statement the condition national 
bank would wrongful act and vio- 
lation the national bank law the 
sense that not within the powers 
contrary impliedly prohibited. 
penalty provided the national 
bank act for the making false repre- 
sentations means advertisements. 
any one injured thereby, the ques- 
tion personal liability authorizing 
officers directors for damages would 
arise. general penalty provision 
found the act, providing for for- 
feiture the charter the suit the 
comptroller the directors any na- 
tional banking association shall know- 
ingly violate, knowingly permit any 
the officers, agents, servants the 
association violate any the provis- 
esting inquiry whether, any case, this 
penalty applied the violation im- 
plied provisions, well express 
authorize forfeiture the charter 
where the violation had been knowingly 
done permitted. 


Check Right Revocation. 


February 21, 1891. 
Banking Law 
Dear the February 1891 
Rhodes’ Journal Banking page 163 no- 
tice inquiry from Norfolk, Neb, follows: 
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Where payment check draft has been stopped 
the drawer, can the bank refuse pay person 
who has taken the same good faith and for value, 
without incurring any liability refusing pay? 


The answer reads; 


The general rule is that a bank incurs no lability to 
a holder of a check until it has accepted the same or 
done some equivalent act; and when payment 
check stopped, the though took 
for value and without notice, has cause action 
against the bank, but only against the maker and the 
indorsers. 

under the impression that there has been 
some late decision Nebraska upon the point 
the checkholder’s right sue the bank, and 
beg encroach upon your valuable space for 
any information you may have the correct- 
ness the reply above given. 


Answer.—Tne rule announced that 
check until has accepted the same, 
New York and number the states. 
The supreme court Nebraska, how- 
ever, has just rendered decision which 
publish and comment this num- 


the House Committee Coinage has submitted 
the majority adverse report the Senate Bill 
for the free coinage silver. says: 

The committee, desiring have the largest 
information aid them their 


have listened for month delegations, indi- 


viduals, and memorials, expressing all the varied 
views upon the subject the coinage silver. 
The committee feel that they have been fortu- 
nate this, since many those who have been 
before them have given evidence great intel- 
ligence upon the subject, and have been able 
them valuable assistance coming 
their conclusion. 

Under the present act, the report continues, 
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ber, the effect that check as- 
signment the holder its amount, 
and the bank, notice, funds, be- 
comes liable the holder therefor, and 
can sue it, refuses pay. 
The decision leaves the question whether 
before the holder, the 
drawer can stop payment, and the bank 
justified refusing pay dona fide 
holder for value, afterwards presenting, 
some doubt. Reference the article 
commenting the case, will show the 
subject presented more length. 


Nore.—Interest and usury questions from 
Russell, Kansas, and Blue Earth City, Minn. in- 
volving the effect the different rates inter- 
est various states upon the validity notes 
made and payable different localities, will 
have stand over until the next issue. the 
meantime read and digest the case Dugan 
from the supreme court Texas, pub- 
lished herein, which has relation the general 
subject. Other inquiries, not specially men- 
tioned, will considered and replied next. 


$54,000 annually are being added the volume 
the currency the country the form 
treasury notes for bullion purchase. This, 
says, largely exceeds the contraction way 
the retirement national bank notes, and 
period ten years would, the same rate, 
gradually add the volume the currency 
above the amount the bank notes, should they 
all retired, $360,000,000. 

The Secretary the Treasury states that the 
amount surplus silver the world above the 
amount used the arts and coinage all other 
countries than the United States was, for 1888, 
39,500,000 ounces. this estimate correct, 
under the present law there provision for us- 
ing the world’s surplus, which all that unlim- 
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ited coinage could accomplish. The American 
product 1888 was 45,000,000 ounces, and 
50,000.000 ounces. said, however, 
that the demand the present law does not call 
for all the silver surplus, and that there are now 
bearing” the market 15,000,000 ounces, which 
are sufficient keep down the price silver 
its present selling figure. Whether these 
000,000 ounces are likely remain threat 
the market, whether they are used design- 
ing persons temporary means the 
price, matter upon which intelligent per- 
sons who have appeared before the committee 
differ. Thiscan determined contin- 
uance the present policy buying more 
than the 4,500,000 ounces monthly, provided for 
the existing law. 

the presence the 15,000,000 ounces con- 
tinued only for the purpose affecting some 
change the legislation, and Congress shall 
show its action that intends change, 
this body silver will permitted its 
way, and will longer depress the market. 
If, the other hand, this amount bullion 
actual excess over the demand, will easy, 
any future time, for congress provide for 
its absorption into the volume the currency. 
determine this, time needed. 

The treasury notes issued under the present 
law are legal tender. This the highest func- 
tion that could possibly given silver under 
free coinage. that under the existing law, 
subject only the uncertainty the orig.n 
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and design the 15,000,000 ounces already 
ferred to, have provision for the use all 
the silver that would brought the 
under free coinage. 

Assuming the world’s surplus already 
stated, the money issued has all the legal quali- 
ties and purchasing power coined money, 
and, addition, confined practically the 
American product, that United States out 
danger, strenuously insisted upon 
many persons, the flooding our market 
with the silver the world. The present law, 
the time its passage, was declared many 
ardent supporters free coinage 
tory. 

conditions are substantially the same 
then. There has been important change 
our monetary situation. the present law, 
when passed, promised all intents and pur- 
poses the use the American product, and au- 
thorized the issue money, good for all pur- 
poses coined silver, not now evident 
the committee wherein has failed that prom- 
ise, nor wherein likely the future fail 
accomplish that desired end. 

view the foregoing, feeling that there 
present need for further legislation, and 
the same time being not unmindful the fact 
that this congress its last session, upon di- 
rect vote, rejected free coinage silver provided 
for language identical with that this bill, 
the committee report adversely upon the bill, and 
recommend that not pass. 


